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OPINION BELOW 


° 


The unreported opinion of the district court appears 
at pages 74-76 of the record. 


JURISDICTION 


This is an appeal by R. E. Lee and the Standard 
Accident Insurance Company from a final judgment 
of the district court entered June 27, 1942 (R. 77-79). 
Notice of appeal was filed by them on September 21, 
1942 (R. 79). The jurisdiction of the district court 
was invoked by the United States (R. 2) under section 
24 of the Judicial Code, as amended, 28 U.S. C. see. 
41 (1). The jurisdiction of this Court rests on sec- 

(1) 
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tion 128 of the Judicial Code as amended, 28 U.S. C. 
sec. 225 (a). 
STATUTE INVOLVED 


The Act of May 29, 1924, c. 210, 43 Stat. 244, so far 
as material, provides: 

That unallotted land on Indian reservations 
other than lands of the Five Civilized Tribes and 
the Osage Reservation subject to lease for min- 
ing purposes for a period of ten years under the 
proviso to section 3 of the Act of February 28, 
1891 (Twenty-sixth Statutes at large, page 795), 
may be leased at public auction by the Secretary 
of the Interior, with the consent of the council 
speaking for such Indians, for oil and gas mining 
purposes for a period of not to exceed ten years, 
and as much longer thereafter as oil or gas shall 
be found in paying quantities * * *. 


QUESTION PRESENTED 


Whether the Secretary of the Interior has the right 
to insist on the drilling of the number of test wells 
specified in an oil and gas lease executed pursuant to 
the Act of May 29, 1924, ¢. 210, 43 Stat. 244, and, upon 
failure to drill the wells, to demand payment of the 
bond made to insure performance. 


STATEMENT 


On January 24, 1936, the Secretary of the Interior 
approved a lease made by the Superintendent of the 
Blackfeet Indian Tribe to R. E. Lee of certain tribal 
land (470 acres) near Cut Bank, Montana, for oil and 
gas mining purposes (R. 9-20, 60). The lease provided 
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that the lessee drill ‘‘at least (Four) wells on the 
premises within one year from date of such approval’’ 
(R. 13, 61). It further provided ‘‘that if the said 
lessee shall fail or refuse to drill as provided herein, 
or fail to obtain an extension of the time within which to 
drill he shall pay to the officer in charge, for the benefit 
of the Blackfeet Tribe of Indians, the full amount 
for which this lease is bonded”’ (R. 7, 14, 26). A bond 
in the amount of $6,000.00 to insure performance of 
the terms and conditions of the lease was executed by 
R. E. Lee, as principal, and the Standard Accident 
Insurance Company, as surety (R. 21-24, 60-61). 

On December 4, 1936, the lessee applied to the Sec- 
retary of the Interior for cancellation of the lease and 
release from liability under the bond on the grounds 
that he had drilled one well which was not productive 
and that other developments on adjoining land were 
also unsuccessful which facts ‘‘point to the improbabil- 
ity of obtaining oil or gas by further developments or 
drilling’? (R. 38). The lessee was notified by letter 
dated July 9, 1937, that he was given 30 days within 
which to show cause why the lease should not be can- 
celled and payment of the full amount of the bond de- 
manded (R. 24-26). In answer to this notice to show 
cause, the lessee wrote to the Secretary of the Interior 
on August 12, 1937 (R. 39, 82) explaining the extent of 
of the drilling on the land and in the vicinity, and stat- 
ing that he believed further drilling would be useless, 
that he understood the bond was only for the purpose 
of making sure that “‘proper drilling, casing and aban- 
donment procedure were followed,’’ that he believed 
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section 7 of the lease permitted him to surrender the 
lease without liability under the bond and that any 
other interpretation of the lease would have a ‘‘detri- 
mental effect on the future sales of Indian lands in the 
Cut Bank fields’? (R. 50-56). 

After the matter had been ‘‘carefully considered”’ 
(R. 40) and the Indian lessors consulted (R. 40, 112), 
the Secretary of the Interior cancelled the lease on Jan- 
uary 10, 1938, and held the lessee and his surety lable 
for the full amount of the bond (R. 21). Notice of this 
action by the Secretary and a demand for payment 
within 30 days were forwarded to the lessee and his 
surety on February 3, 1938 (R. 39-40). Payment not 
having been received, this suit was instituted in the dis- 
trict court on December 18, 1939, to collect the amount 
of the bond with interest from February 3, 1938 (R. 
2-9). Judgment in favor of the United States was en- 
tered June 27, 1942 (R. 77-79). Notice of appeal from 
the judgment was filed by R. E. Lee and the Standard 
Accident Insurance Company on September 21, 1942 
CR. 79). 


ARGUMENT 


if 


By specific provisions in paragraph 4 of the lease the Secretary 
of the Intericr reserved absolute power to insist on the drill- 
ing of at least four test wells 


Since it is a matter of common knowledge that the 
opinions of experts differ widely as to the probability 
or improbability of finding oil or gas underlying a 
specific tract of land, it is entirely reasonable for a 
lessor to reserve to himself the absolute power to insist 
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on the only conclusive method of determining whether 
oil or gas underlies his property, namely, the actual 
drilling of several regularly spaced test wells. If he 
did not reserve this power as to the first lessee, then he 
might never have his land fully tested because each dry 
well would increase the risk of not finding oil or gas 
and would thus serve to discourage subsequent pro- 
spective lessees. Cognizant of these facts the Secretary 
of the Interior expressly reserved in the lease under 
consideration the absolute power to insist upon the drill- 
ing of a specified number of test wells or the forfeiture 
of the bond for nonperformance. Paragraph 4 of the 
lease provides (R. 18, 14): 

The lessee agrees to begin drilling operations 
on the land covered by this lease within (90) days 
from the date of approval hereof by the Secretary 
of the Interior and to drill at least (Four) wells 
on the premises within one year from date of such 
approval: and to drill four wells during each suc- 
cessive year thereafter until as many wells have 
been drilled as there are forty acre tracts or frac- 
tional parts thereof included in the lease; and 
thereafter to diligently drill such additional wells 
as may be necessary and proper in the judgment 
of the Secretary of the Interior to fully develop 
the land and extract the oil and gas therefrom in 
accordance with the most approved methods of 
drilling development in the field where the lands 
are located. It is further understood and agreed 
that the completion of a well is to be considered a 
mininum depth of one hundred (100) feet into 
the Madison limestone, unless production in pay- 
ing quantities is found at a lesser depth. Jf the 
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lessee shall fail to drill any or all of the wells as 
herein provided, such failure shall be a violation 
of one of the material and substantial terms and 
conditions of this lease and be sufficient cause for 
cancellation of this lease, but such cancellation 
shall not in any way serve to release or relieve 
the lessee or surety from the covenants and obli- 
gations to pay any accrued obligation: Provided, 
That the Secretary of the Interior may, in his 
discretion, upon application of the lessee, extend 
the time within which any well shall be com- 
menced upon the payment of annual rental of 
one dollar per acre, for each whole year the be- 
ginning of such well is delayed. For the guid- 
ance of the Secretary of the Interior, the Black- 
feet Tribal Business Council will be consulted as 
to its opinion in this matter. It is further under- 
stood and agreed that if the lessee shall fail or 
refuse to drill as provided herein, or fail to ob- 
tain an extension of the time within which to 
drill he shall pay to the officer in charge, for the 
benefit of the Blackfeet Tribe of Indians, the full 
amount for which tis lease is bonded. * * * 


It is submitted that no language could more fully ex- 
press an intention on the part of the Secretary of the 
Interior to require the wells to be drilled or the bond 
forfeited than that here used. The exaction of this con- 
dition was not unreasonable.’ It must be remembered 
that the lessee submitted bids for the privilege of drill- 


* Italics supplied throughout this brief. 

2“Although a sand may not produce in one well it may be com- 
mercially productive in an adjoining or nearby well.” Bulletin 
No. 232, “Manual for Oil & Gas Operations”, Bureau of Mines, 
cited in Forbes v. United States, 127 F. 2d 404, 410 (C. C. A. 9, 
1942). 
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ing wells on the property here involved. He was seek- 
ing a privilege from the Government, the fee owner 
of the property in question (R. 59-60). He was not 
obliged to enter into any lease with the Government. 
Having asked for a lease, the Secretary exacted as a 
condition that he drill a specified number of wells in 
order to fully test the land included in his lease. As 
was said in Fidelity & Deposit Co. of Maryland v. Jones, 
256 Ky. 181, 192, 75 S. W. 2d 1057, 1062 (1934), a case 
involving a similar oil and gas lease: 

The purpose of the lease was to drill the 
leased premises for oil, gas, and salt purposes, 
by putting down the number of wells thereon 
stated in the leases and within the time stated 
in the bonds. If it was intended by the parties 
that a test of the leased premises might be made 
by putting down wells outside thereof, the prin- 
cipal in the bonds and its surety should have 
protected themselves at the time of the execu- 
tion of the bonds by a provision to that effect. 
They may not now rely on an imphed covenant 
to that effect to escape their ability on the bonds. 
The bonds and leases evidenced the contract be- 
tween the parties, and neither lessee nov its 
surety is entitled to declare the bonds unenforce- 
able on the ground of the lessee’s nonperform- 
ance, nor defeat a recovery thereon by alleging 
and proving that it can be shown by drilled wells 
in the vicinity of leased premises, there was at 
the time of either the making or breach of the 
bonds, neither gas, oil, nor salt in payimg quan- 
tities on the leased premises. 


The power of the Secretary to exact such a requirement 
in return for the privilege of drilling on Government- 
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owned property is not, and of course cannot, be ques- 
tioned. Act of February 28, 1891, c. 333, 26 Stat. 794, 
795, and Amendatory Act of May 29, 1924, ¢. 210, 43 
Stat. 244: ef. Forbes v. United States, 125 F. 2d 404, 
408 (C. C. A. 9, 1942). 


Ul 


The Secretary of the Interior did not bind himself in para- 
eraphs 7 and 8 of the lease to aceept less than the full test 
for oll or gas expressly provided by paragraph 4 
The appellants contend (Br. 23, 38) that the express 

requirements of paragraph 4 were modified by other 

provisions in the lease. They contend that paragraphs 

7 and 8 make it obligatory on the Secretary to accept 

under certain circumstances a surrender of the lease. 

We disagree. 

A. Paragraph 7 of the lease does not require the 
Secretary to accept a proffered surrender.—Paragraph 
7 of the lease provides (R.17): 

The lessee may, with the consent of the Sec- 
retary of the Interior, surrender this lease in 
whole or in part by paying to the officer in charge 
all amounts then due as provided herein and the 
further sum of one dollar and have this lease 
cancelled as to the part or parts surrendered and 
be relieved from all further obligations or habil- 
ities thereunder * * *, 

Thus it will be seen that paragraph 7 permits a lease 

to be cancelled ‘‘with the consent of the Secretary of 

the Interior.’’ Where consent is required the absolute 
power to withhold consent 1s implied. State ex rel. 

Umted Rys. Co. of St. Lows v. Public Service Commas- 
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sion of Missouri, 270 Mo. 429, 192 S. W. 958 (1917); 
Rice v. Culver, 172 N. Y. 60, 64 N. HE. 761 (1902); 
Builders Supply Co. v. North Augusta Klee. & Iinp. 
@o.71 S.C. 361, 5’ ShierzeW (1905). 

B. The provision of paragraph 8 incorporating gen- 
eral regulations does not require the Secretary to 
dispense with the drilling of wells provided for in para- 
graph 4.—Paragraph 8 of the lease (R. 17) states 
that— 

This lease shall be subject to the regulations 
f the Secretary of the Interior now or hereafter 
in force relative to such leases, all of which reg- 
ulations are made a part and condition of this 

lease. 
Among the regulations then in force was Regulation 27, 
which provides (R. 143) that ‘A lease will be cancelled 
by the Secretary of the Interior for good cause upon 
application of the lessor or lessee * * *.’’ Appel- 
lants construe this regulation as requiring the Secretary 
to cancel a lease where ‘‘good cause’? is shown. A 
general regulation incorporated into the lease in this 
indirect fashion should not be construed as dispensing 
with the express requirements of paragraph 4, which, 
as we have seen, were incorporated for a specific pur- 
pose, namely, to insure a complete test of the property 
covered by the lease. Regulation 27 reserves to the 
Secretary the determination of what constitutes good 
cause. It cannot be presumed that by his own regula- 
tion the Secretary intended to transfer to the courts 
the exercise of his discretion in determining this ques- 
tion. In fact Regulation 58 discloses that the Secre- 
tary’s decision ‘‘shall be conclusive.’’ Regulations 
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Governing the Leasing of Tribal Lands for Mining 
Purposes, approved July 23, 1924; 6 Summers, Oil 
and Gas (1939), sec. 1018; cf. Smith v. United States, 
113 F. 2d 191 (C. C. A. 10, 1940). 

The appellants urge that the Secretary of the Inte- 
rior was required to cancel the lease and forfeit the 
bond because the lessee’s performance was such as 
would satisfy a reasonable man (Br. 36-38). It is 
true that the cases involving contracts in which the sat- 
isfaction of the obligor is a condition precedent to pay- 
ment hold that if the obligor should reasonably have 
been satisfied, the condition will be deemed ‘fulfilled. 
The present lease does not fall within the class of cases 
to which appellants refer. In addition a clear distine- 
tion is made in those cases between situations in which 
his judgment is involved and situations involving oper- 
ative fitness or mechanical utility. Only in the latter 
situations is reasonableness made the test. One reason 
for this is that only the latter situations are adapted to 
such a test. As appellants admit (Br. 37), where judg- 
ment is involved it is too difficult to fix a standard and 
there is too much room for disagreement for such a test. 
Bishop v. Bloomington Canning Co., 307 Tl. 179, 185, 
138 N. E. 597, 599 (1923); McCrimmon v. Murray, 48 
Mont. 457, 469, 117 Pac. 73, 76 (1911). As stated pre- 
viously and as shown by the testimony of the lessee 
(R. 119), the question whether oil or gas underlies a 
specific tract of land is one concerning which even the 
opinions of experts are unreliable. Experts and rea- 
sonable men may and often do disagree as to the ex- 
istence or nonexistence of oil and where they agree 
that 1t does not exist, the Judgment of men considered 
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unreasonable often proves them wrong (ef. R. 75). 
Therefore, in the present case, where the question to be 
determined is net only one for personal judgment but 
one as to which such judgment may easily be wrong, ap- 
pellant’s own statement of the law (Br. 37) that matters 
involving the judgment of the promisee are excluded 
from the ‘‘satisfaction of a reasonable man’’ rule is 
peculiarly applicable. Moreover, even if the existence 
or nonexistence of oi! were a matter as to whieh general 
agreement were possible, the fact that the lease involved 
does not make satisfaction, reasonable or otherwise, the 
test but specifies expressly how the property shall be 
tested for oil, namely, the drilling of at least four wells 
(R. 13), removes all doubt as to the inapplicability of 
the above rule. Fidelity & Deposit Co. of Maryland v. 
Jones, 256 Ky. 181, 192, 75 S. W. 2d 1057, 1062 (1934). 

In any event the Secretary’s refusal to dispense with 
the requirements of paragraph 4 was not arbitrary. 
The appellants make the nustaken assumption that the 
Secretary was bound to consent to the surrender un- 
less he had facts upon which to base a refusal. The 
converse of that statement would be closer to the truth, 
namely, that he was under a duty to the Indians to 
refuse to accept a surrender unless he had facts before 
him which convineed him that it should be accepted. 
It was certainly not arbitrary for the Secretary to de- 
cide that the facts and opinions offered by the lessee 
did not overcome reasonable doubt as to the nonexist- 
ence of oil or gas (in the absence of extensive drilling). 

Appellants’ contrary argument (Br. 23, 38) also 
overlooks the fact that both the statute (R. 9) provid- 
ing for the leasing of these tribal lands and paragraph 
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4 of the lease specifically state that the wishes of the 
Tribal Council of the Indians will be consulted in mat- 
ters affecting the lease of their lands. The Tribal Coun- 
cil was consulted in this case (R- 40, 112) and it was 
determined that the desire of the Council that the lessee 
be held liable for the amount of the bond was ‘‘reason- 
able and should be followed”’ (R. 40). Therefore, even 
if the Secretary of the Interior had not reserved ab- 
solute power to insist on the drilling of four wells, his 
refusal to forfeit the bond cannot be considered arbi- 
trary. Despite appellants’ contention to the contrary 
(Br. 28), the desire of the Blackfeet Tribal Council that 
the bond be forfeited does not beg the question whether 
good cause was shown to the Secretary. In a matter 
such as this, the opinions or wishes of the Indians have 
a direct bearing on the question of good cause and are 
entitled to as much consideration as any other opinions, 
wishes, or facts offered to influence the decision of the 
Secretary. Their desires were considered ‘‘reason- 
able.’? They furnished a valid basis for the judgment 
of the Secretary. 

It is to be noted that all the authorities cited by the 
appellants to support their contention that the Secre- 
tary acted arbitrarily are cases in which the court re- 
fused to override the judgment of the Secretary. The 
sentence succeeding the quotation used by the appellants 
from Anicker v. Gunsburg, 246 U. 8S. 110, 119 (4918) 
(Br. 39) reads as follows: 

But it [the statute] does give him power to 
consider the advantages and disadvantages of the 


lease presented for his action, and to grant or 
withhold approval as his judgment may dictate. 
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And on page 120 of that case the court said: 


The fact that he has given reasons in the discus- 
sion of the case, which might not in all respects 
meet with approval, does not deprive him of 
authority to exercise the discretionary power 
with which by statute he is invested. 
The statute in the present case gives to the Secretary 
of the Interior the power to lease Tribal Indian lands. 
It leaves to his discretion every decision and every ad- 
ministrative detail necessary to the effective carrying 
out of this power. Since his decision was not arbitrary, 
it is not subject to review by the courts. United States 
v. California de. Land Co., 148 U. 8. 31, 48 (1893) ; 
United States v. Lane, 269 Fed. 202, 204 (App. D. C. 
20). Riverside Oil Co, v. Hatchcock, 190 U.S, 316, 
324-325 (1903). 


II 


The lessee was net excused from further performance on the 
theory that the subject matter of the contract had ceased 
to exist 
The appellants contend that the lessee was excused 

from performance ‘‘because the presence of oil and gas 

was proved not to exist’’ (Br. 42). This contention is 
without merit. The subject matter of the contract is 
first of all the testing of the leased premises in the 
specific manner provided in the lease. As stated in 

Fidelity & Deposit Co. of Marylund v. Jones, 256 Ky. 

181, 75 8S. W. 1057 (1934), and in Rice v. Hye, 42 Fed. 

661 (C. C. N. Y. 1890) no other test can be substituted 

and until it is completed the lessee is precluded from 

claiming that there is no oil or gas underlying the leased 
premises. 
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The caae of Woodworth v. McClean, 9T Mo. 325, 11 
S. W. 43 (1889), relied on by appellants (Br. 47), 1s 
not in point. There the contract called for the smking 
of a shaft upon a known vein. The depth of the shaft 
was by the express terms of the contract measurable 
along the vein and as a matter of course when the vein 
disappeared the contract became impossible of per- 
formance. An analogy in the present case would exist 
if the Madison limestone into which the lessee agreed 
to drill to the depth of 100 feet should disappear. Since 
there is no allegation to that effect there is nothing im- 
possible nor any unforeseen difficulty in the perform- 
ance of the lessee’s covenants. , 


CONCLUSION 


Tt is accordingly subinitted that the judgment of the 
district court should be affirmed. 
Respectfully, 
Norman M. Lirrett, 
Assistant Attorney General, 
JOHN B., T'ANSIL, 
United States Attorney. 
District of Montana. 
R. Lewis Brown, 
Assistant United States Attorney, 
District of Montana. 
VERNON L. WILKINSON, 
S. BinuinasLtey Hix, 
Attorneys, 
Department of Justice, Washington, D. C. 
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